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Marlene H. Dortch

Secretary

Federal Communications Commission
445 12" Street, S.W.

Washington, DC 20554

Re:  Reply of the Office of the Governor of the Commonwealth of the
Northern Mariana Islands to Joint Opposition of Pacific Telecom Inc.
and Bell Atlantic New Zealand Holdings. Inc.; IB Docket No. 03-115

Dear Ms. Dortch:

On behalf of the Office of the Governor of the Commonwealth of the Northern Mariana
Islands (“Office of the Governor”) and pursuant to Section 1.45(c) of the Commission’s Rules,
47 C.F.R. § 1.45(c), the following is in reply to the Joint Opposition to Petitions to Deny and
Comments (“Joint Opposition™) submitted by Pacific Telecom Inc. (“PTI”) and Bell Atlantic
New Zealand Holdings, Inc. (“BANZHI”) on June 24, 2003 in IB Docket No. 03-115. By the
instant Reply, the Office of the Governor addresses the two specific points discussed below.

A. A Prima Facie Showing Has Been Made, and Either Denial or a Hearing is
Required.

PTI/BANZHI assert that the Office of the Governor has not met the requisite burden for a
hearing by failing to supply specific evidentiary facts. See Joint Opposition at 13, n.33. To the
contrary, the Petition to Deny, or, in the Alternative, to Designate for Hearing (“Petition of the
Office of the Governor™) is bolstered by specific evidentiary facts, including an affidavit signed
by the Governor’s Senior Policy Advisor as well as numerous press publications, materials filed
with the Commission and other materials of which the Commission may take judicial notice.
The Petition of the Office of the Governor raises numerous substantial and material questions of
fact and clearly makes a prima facie showing that a grant of the underlying applications would
be inconsistent with the public interest. See 47 US.C. § 309(d)}(1) and (2). Thus, the
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applications must either be denied or designated for hearing. It is also important to recognize
that the Communications Act of 1934, as amended, states that a proceeding involving a
certificate under Section 214 will be designated for hearing at the request of a Governor. Thus, a
hearing should be granted as a matter of right in this proceeding in the event that PTI/BANZHI’s
applications are not denied. See 47 U.S.C. § 214(b). See aiso 47 C.F.R. § 1.764(b) and Petition
of the Office of the Governor at 4, n.6.

B. PTI Cannot Walk Away From Its Misrepresentations and Lack of Candor in
IB Dkt. No. 02-111.

PTI/BANZHI also argue that the willful misstatements and omissions in IB Dkt. No. 02-
111 cannot be attributed to PTI in the instant proceeding. See Joint Opposition at 10-14. PTI
and BANZHI appear to misunderstand the application of the Commission’s rules regarding
misstatements and omissions as they relate to the present proceeding.

Contrary to the statements in the Joint Opposition, it is not former parties to the
application Tan Holdings Corp. (“Tan”) and Missouri Holdings Corporation that have committed
the material misrepresentations and omissions at issue. It is PTL. It was PTI which failed to
reveal the serious felony conviction of a party to the application in the proceeding in IB Docket
No. 02-111." It was PTI which submitted the subsequent July 17, 2002 letter to the Commission
in which then PTI Chairman, George Chiu, offered an implausible explanation as to why the
felony conviction was not disclosed.” 1t was PTI which submitted the November 8, 2002 letter to
the Commission containing a statement meant to subversively direct the Commission away from
any further investigation of character concerns surrounding the company.> PTI cannot now
successfully claim that because George Chiu was in charge of preparing the applications, any
misrepresentations are solely attributable to Mr. Chiu.* PTI was the applicant in IB Dkt. No. 02-

! See Petition of the Office of the Governor at 6. Specifically, PTI answered question 37 on FCC Form 312

(inquiring whether the applicant or any party to the application had ever been convicted of a felony) in the negative.
See Reading Broadcasting, Inc. for Renewal of License of Station of WTVE(TV), Channel 51, Reading,
Pennsylvania and Adams Communications Corporation, 16 FCC Red. 8309, para. 223 (2001) (“the checking of a
‘no’ to a direct question asking about ‘adverse final action taken’ related to ‘fraud’ results in disqualification for
intentional misrepresentation or lack of candor.”).

z See Petition of the Office of the Governor at 7 and Letter from Kenneth D. Patrich and Timothy J. Cooney,
Attorneys for PTI, to Marlene H. Dortch, Secretary, FCC, dated July 17, 2002 available at
hip:/eullfoss2.fec. goviprod/ecfs/retrieve.cgi?native_or _pdf=pdf&id document=6513282304 (visited July 1, 2003)
(“July 17, 2002 PTI Letter™).

3 See Petition of the Office of the Governor at 7.

4 See SBC Communications Inc, Apparent Liability for Forfeiture, 24 CR 1225 at para. 80 {2001)(“Section
217 of the Act explicitly states, “[iln construing and enforcing the provisions of this Act, the act, omission, or failure
of any officer, agent, or other person acting for or employed by any common carrier ... acting within the scope of his
employment, shall in every case be also deemed to be the act, omission, or failure of such carrier ... as well as that
of the person.”). See also Policy Regarding Character Qualifications in Broadcast Licensing, 102 FCC Red. 1179,
para. 78 (1986) (“[a] corporation must be responsible for the FCC-related misconduct occasioned by the actions of
its employees....”)(“Character Qualifications™).
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111 and now, in the instant proceeding involving essentially the same transaction, remains the
applicant. The Commission’s rules unmistakably state that it is the appl/icant who 1s responsible
for the accuracy of statements made to the Commission.”  Additionally, Commission precedent
is clear that “those who control the corporation must be held accountable for the conduct of those
who have been delegated the authority to act in its name.”® Prospector Investment Holdings Inc.
(“Prospector’), previously a 50% shareholder of PTI and now the 100% shareholder, is the only
corporation which has ever continuously held a 50% or greater controlling shareholder interest in
PTI (as well as controlling at least three of the six board of director seats). Thus, PTI and
Prospector are responsible for the intentional misrepresentations and lack of candor before the
Commis%ion designed to aid their effort to acquire the Commonwealth telecommunications
network.

Although PTI and BANZHI are correct that the underlying felony of making fraudulent
statements to government officials, brought to light by the Office of the Governor in the prior
proceeding, was attributable to companies which are no longer a party to the application, PTI’s
continied dishonesty throughout the transfer proceedings provides a compelllng basis for
disqualification in the instant proceeding.® PTI and BANZHI go to great lengths in their Joint
Opposition to attempt to explain away the relevancy of the acts of Tan here. However, it is the
acts of P77 which mandate disqualification. For example, in attempting to try to explain why
PTI had failed to reveal the felony conviction of an affiliate, former PTI Chairman George Chlu
stated that he did not feel that the conviction would be relevant to the Commission’s review.” He
supplied this explanation even though a company for which he previously served as Vice
President had been chastised for failure to reveal the very same conviction to the U.Ss.
Department of Transportation in an application for a certificate before that Department, '’

5 See 47 C.F.R. § 1.65 (“each applicant is responsible for the continuing accuracy and completeness of

information furnished in a pending application or in Commission proceeding involving a pending application.”)
¢ See Petition of the Office of the Governor at 8, citing Northwestern Indiana Broadcasting Corp., Initial
Decision, 65 FCC 2d 73 (ALJ 1976).

! The importance of honesty before the Commission cannot be understated. See Character Qualifications at

paras. 60 (“[tJhe Commission is authorized to treat even the most insignificant misrepresentation as disqualifying”
(citation omitted)) and 61 (“[w]e believe it necessary and appropriate to view misrepresentation and lack of candor
in an applicant’s dealings with the Commission as serious breaches of trust.”).

g See Schoenbohm v. FCC, 204 F3d 243, (DC Cir. 2000)(“the FCC found that Schoenbohm demonstrated an
absence of rehabilitation by making deliberate misrepresentations and displaying a lack of candor during the
renewal proceedings. Moreover, because these occurred in the course of the agency’s own proceedings, they were
a rationale for nonrenewal that went beyond the felony conviction alone.”)[internal citations omitted].

¢ See July 17, 2002 PTI Letter and Attachment A.

10 Id.
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Additionally, PTI stated that no further action had been taken with respect to the consent
judgment when it was fully aware that an investigation had been launched by the U.S.
Department of Labor and that preliminary findings had been reached that showed violations of
the consent judgment.“ In light of these facts, any claim by PTI that its statement was not an
intentional misrepresentation of the truth is disingenuous. It is clear PTI blatantly offered this
ambiguous statement in the hopes of dissuading the Commission from investigating the matter
further.

Despite the pattern of continued intentional misrepresentations made in connection with
the transfer of control of the licenses at issue in the instant proceeding,'? PTI attempts to claim
that it has somehow rehabilitated itself.'”> However, rehabilitation requires some voluntary,
affirmative action undertaken promptly on the part of the party responsible for the misconduct.
Here, PTI failed for over a year to remove George Chiu from his position as chairman, choosing
instead to affirm the repeated misconduct occurring in the prior proceeding.’ Additionally, Tan
voluntarily withdrew from its ownership of PTI on its own accord and presumably under its own
terms. Neither PTI nor Tan has made any indication to the Commission that Tan’s withdrawal
was made for the purpose of rehabilitating PTI’s character. Now, PTI attempts to claim that i
has implemented changes to its management and ownership structure. The events show that
although PTI may have had the ability to be proactive in mitigating the misrepresentations to the
Commission, in actuality it did nothing. Instead, the continuous pattern of intentional
misrepresentations and omissions demonstrates an absence of rehabilitation. '’

Although the character of PTI is not the applicants’ only shortcoming, it is important that
it not be underestimated by the Commission, As the Commission is well aware, honesty is
critically important to the government’s ability to effectively regulate a licensee. Placing the

t See Petition of the Office of the Governor at 7.

12 See SBC Communications Inc, Apparent Liability for Forfeiture, 24 CR 1225 at para. 80 (2001) (“the
apparent misrepresentation is particularly egregious here because it occurred in the context of an investigation into
possible misrepresentation, i.e., in a context where the company and its employees should have had a heightened
awareness of the importance of not submitting misrepresentations to the Commission.”).

. See Joint Opposition at 13.

13 Cf. PCS 2003, L.P. For Broadband Block C Personal Communications Systems Facilities, 12 FCC Red.
1681, para. 17 (1997) (disqualification not warranted where “applicant took aggressive steps to remove from
ownership and control positions those responsible for the misrepresentation”)(emphasis supplied). See also
Character Qualifications at para. 78 (“[mlerely standing back and waiting for disaster to strike or for the
Commission to become aware of it will not insulate corporate owners from the consequences of misconduct.”).

13 See Schoenbohm v. FCC, 204 F3d 243, (D.C. Cir. 2000).
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monopoly telecommunications network in the distant and strategically-located Commonwealth
under the control of parties who have failed to demonstrate that they have the character
necessary to ensure truthfulness before the Commission can only have dire consequences. As
such, the applications of PTI and BANZHI should be denied.

Respectfully submitted,

o

Thomas K. Crowe

Gregory E. Kunkle,

Counsel for the Office of the Governor
of the Commonwealth of the Northern
Mariana Islands

cc: Attached Service List
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